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GENERAL INSTRUCTIONS FOR CONTESTING TENTATIVE RULINGS IN DEPT. 34 

 

NOTE PROCEDURE CAREFULLY 

The tentative ruling will become the Court's ruling unless by 4:00 p.m. of the court day 

preceding the hearing, counsel or self-represented parties call the department rendering the 

decision to request argument and to specify what issues are to be argued. Calling counsel 

or self-represented parties requesting argument must advise all other affected counsel and 

self-represented parties by no later than 4:00 p.m. of his or her decision to appear and of 

the issues to be argued. Failure to timely advise the Court and counsel or self-represented 

parties will preclude any party from arguing the matter. (Local Rule 3.43(2) revised effective 

1/1/15) Note: In order to minimize the risk of miscommunication, Dept. 34 prefers and 

encourages fax or email notification to the department of the request to argue and 

specification of issues to be argued – with a strong preference for email notification.  

Dept. 34’s Fax Number is: (925) 608-2693.  Dept. 34’s email address is: 

dept34@contracosta.courts.ca.gov.  Warning: this email address is not be used for any 

communication with the department except as expressly and specifically authorized by the 

court.  Any emails received in contravention of this order will be disregarded by the court 

and may subject the offending party to sanctions. 

 

Courtesy Copies at the Hearing and CourtCall Appearances 

If, in compliance with the Local Rules, argument is requested to contest a tentative ruling, 

parties are to appear personally in court and have ready to present to the court courtesy 

copies of any papers they intend to refer to during the hearing. Parties may appear via 

CourtCall on contested matters but on a “listen-only” basis unless otherwise specifically 

approved by the court in advance of the hearing. 

 

Submission of Orders After Hearing in Department 34 Cases 

The prevailing party must prepare an order after hearing in accordance with the 

requirements of CRC 3.1312. If the tentative ruling becomes the court’s ruling, a copy of the 

court’s tentative ruling must be attached to the proposed order when submitted to the 

court for issuance of the order. 

 

 1.  TIME:  9:00   CASE#: MSC11-02200 

CASE NAME: VILLA VS MAGAL 

FURTHER CASE MANAGEMENT CONFERENCE 

* TENTATIVE RULING: * 

 

Appear – CourtCall OK. 

 

  

mailto:dept34@contracosta.courts.ca.gov
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 2.  TIME:  9:00   CASE#: MSC14-02070 

CASE NAME: KING VS. DIABLO VILLA APARTMENTS 

HEARING ON MOTION TO COMPEL DEPOSITIONS AND FOR SANCTIONS 

FILED BY ALLISON KING 

* TENTATIVE RULING: * 

 

Continued by the Court to March 3, 2017 at 9 a.m. 

 

  

 3.  TIME:  9:00   CASE#: MSC15-00439 

CASE NAME: ZAKHEIM VS. CHANG 

HEARING ON MOTION FOR SUMMARY JUDGMENT 

FILED BY ROGER CHANG DDS 

* TENTATIVE RULING: * 

 

Continued by the Court to March 24, 2017 at 9 a.m. 

 

  

 4.  TIME:  9:00   CASE#: MSC15-00469 

CASE NAME: THICKER THAN WATER VS. SABHLOK 

HEARING ON DEMURRER TO 2nd Amended COMPLAINT of TIKI TOM'S USA, INC. 

FILED BY ASHOK K. SABHLOK 

* TENTATIVE RULING: * 

 

This hearing is continued by the Court to March 17, 2017 at 9 a.m. 

 

  

 5.  TIME:  9:00   CASE#: MSC15-00469 

CASE NAME: THICKER THAN WATER VS. SABHLOK 

HEARING ON MOTION TO STRIKE 2nd Amended COMPLAINT 

FILED BY ASHOK K. SABHLOK 

* TENTATIVE RULING: * 

 

This hearing is continued by the Court to March 17, 2017 at 9 a.m. 

 

  

 6.  TIME:  9:00   CASE#: MSC15-01280 

CASE NAME: CITY OF OAKLEY VS. DAVIDSON 

HEARING ON MOTION TO/FOR: COMPEL RESPONSES TO WRITTEN DISCOVERY 

FILED BY CITY OF OAKLEY 

* TENTATIVE RULING: * 

 

There being no opposition, the motion to compel responses is granted. 
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 7.  TIME:  9:00   CASE#: MSC15-01442 

CASE NAME: SHATNAWI VS. WELLS FARGO BANK 

HEARING ON OSC RE: PRELIMINARY INJUNCTION 

* TENTATIVE RULING: * 

 

This is a wrongful foreclosure case. On August 12, 2015 Plaintiffs Jehad S. Shatnawi and 

Alia Shatnawi (collectively, “Plaintiffs”) filed a Complaint against Defendants Wells Fargo 

Bank, N.A. (“Wells Fargo”), Northwest Trustee Services, Inc. (“Northwest”), and Does 1 

through 20 (collectively, “Defendants”). The Complaint alleges causes of action for (1) 

fraud; (2) unfair business practices; (3) breach of the implied covenant of good faith and 

fair dealing; (4) breach of oral contract; (5) quiet title; (6) breach of fiduciary duty; (7) 

declaratory relief; and (8) preliminary and permanent injunctive relief. 

Plaintiffs’ OSC regarding preliminary injunction was first set for hearing more than a year 

ago, on August 21, 2015. As noted in the Court’s prior tentative ruling, issued on January 

26, 2017, the hearing has been either dropped from calendar or continued multiple times 

since that initial hearing date. Northwest previously filed a demurrer that was sustained 

without leave to amend. Wells Fargo filed a Memorandum of Points and Authorities in 

Response to the OSC on October 17, 2016, along with a Declaration in Support and Request 

for Judicial Notice. Plaintiffs did not file any responsive documents. 

Standard 

The ruling on an application for preliminary injunction rests in the sound discretion of the 

trial court. Whyte v. Schlage Lock Co. (2002) 101 Cal.App.4th 1443, 1450. “An injunction 

properly issues only where the right to be protected is clear, injury is impending and so 

immediately likely as only to be avoided by issuance of the injunction.” Korean Philadelphia 

Presbyterian Church v. California Presbytery (2000) 77 Cal.App.4th 1069, 1084. 

The burden is on Plaintiffs to show all elements necessary to support issuance of a 

preliminary injunction. O'Connell v. Sup.Ct. (Valenzuela) (2006) 141 Cal.App.4th 1452, 

1481.  

"In deciding whether to issue a preliminary injunction, a trial court weighs two interrelated 

factors: the likelihood the moving party ultimately will prevail on the merits, and the relative 

interim harm to the parties from the issuance or nonissuance of the injunction." Whyte v. 

Schlage Lock Co. (2002) 101 Cal.App.4th 1443, 1449. 

Request for Judicial Notice 

Defendant Requests Judicial Notice of several County Recorder documents, as well as 

pleadings and orders from this action. This Request is not opposed. The Court notes that it 

need not take judicial notice of pleadings and orders in this action. The Request for Judicial 

Notice (“RJN”) is granted. Evid. Code §§ 452, 453. The Court notes that certified copies of 

recorded documents are self-authenticating. Evid. Code §§ 1530, 1600; see also Fontenot v. 

Wells Fargo Bank, N.A. (2011) 198 Cal.App.4th 256, 264-65, disapproved on another point 

by Yvanova v. New Century Mortgage Corp. (2016) 62 Cal.4th 919. 
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Analysis 

In looking at the likelihood of prevailing on the merits, Plaintiffs bear the burden of 

establishing a reasonable probability of success on the merits. Association for Los Angeles 

Dept Sheriffs v. County of Los Angeles (2008) 166 Cal.App.4th 1625, 1634. An injunction 

will not issue if it appears the plaintiffs will not prevail. SB Liberty, LLC v. Isla Verde Ass'n, 

Inc. (2013) 217 Cal.App.4th 272, 280. 

Here, in the Complaint, Plaintiff alleges eight causes of action – (1) fraud; (2) unfair 

business practices; (3) breach of the implied covenant of good faith and fair dealing; (4) 

breach of oral contract; (5) quiet title; (6) breach of fiduciary duty; (7) declaratory relief; 

and (8) preliminary and permanent injunctive relief. 

Plaintiffs have not filed a response to Defendant Wells Fargo’s memorandum. The Court 

finds that for the reasons described in Wells Fargo’s memorandum, the Plaintiffs have failed 

to demonstrate a probability of success on the merits for any of their eight causes of action. 

 Fraud 

Plaintiffs have failed to show justifiable reliance and causation. Specifically, Plaintiffs allege 

that Defendant’s agents made oral agreements to modify a mortgage loan or prevent 

foreclosure proceedings. Plaintiffs’ reliance on these alleged statements was not reasonable 

because oral agreements to modify a loan or postpone a foreclosure sale are not 

enforceable. Civ. Code § 2922 (a mortgage or deed of trust comes within the statute of 

frauds); Civ. Code § 1624 (a contract coming within the statute of frauds is invalid unless it 

is memorialized by a writing subscribed by the party to be charged or by the party’s agent); 

see also Secrest v. Security Nat’l Mortg. Loan Trust 2002-2 (2008) 167 Cal.App.4th 544, 

547 (an agreement by which a lender agreed to forbear from exercising the right of 

foreclosure under a deed of trust securing an interest in real property comes within the 

statute of frauds). Plaintiffs have not presented any evidence or argument demonstrating a 

probability of success on the merits of this cause of action. 

 Unfair Business Practices 

In the absence of any wrongful conduct, Plaintiffs have not presented any evidence or 

argument demonstrating a probability of success on the merits of this cause of action. 

 Breach of the Implied Covenant of Good Faith and Fair Dealing 

The basis of Plaintiffs’ breach of the covenant of good faith and fair dealing claim is their 

allegation that Wells Fargo breached the covenant implied in the Deed of Trust by failing to 

provide Plaintiffs with foreclosure prevention alternatives under HBOR. However, Plaintiffs 

also allege that they were in communication with Wells Fargo about a potential loan 

modification and submitted an application that was denied in December 2013, an appeal 

from which was denied in July 2014. Complaint at ¶¶17-35. Plaintiffs own allegations 

suggest that Wells Fargo offered them a loan modification. They have not presented any 

evidence or argument demonstrating a probability of success on the merits of this cause of 

action. 
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 Breach of Oral Contract 

As discussed in the section above regarding fraud, an oral agreement to modify a mortgage 

loan or to prevent foreclosure proceedings is unenforceable. Plaintiffs have not presented 

any evidence or argument demonstrating a probability of success on the merits of this cause 

of action. 

 Quiet title 

Plaintiffs do not dispute that they have not tendered the full amount owed on the subject 

property and do not address Defendant’s arguments regarding this claim. Plaintiffs have not 

presented any evidence or argument demonstrating a probability of success on the merits of 

this cause of action. 

 Breach of Fiduciary Duty 

The basis of Plaintiffs’ breach of fiduciary duty claim appears to be their allegations that 

Wells Fargo failed to grant their 2013 and 2014 loan modifications and commenced non-

judicial foreclosure proceedings. However, there is no fiduciary relationship between a 

borrower and a lender. Nymark v. Heart Fed. Sav. & Loan Ass’n (1991) 231 Cal.App.3d 

1089, 1093 n.1. Plaintiffs have not alleged any other facts from which a fiduciary duty might 

arise. Plaintiffs have not presented any evidence or argument demonstrating a probability of 

success on the merits of this cause of action. 

Balancing the Relative Harms 

In deciding whether to issue the injunction, the court must also evaluate “the interim harm 

that the plaintiff would be likely to sustain if the injunction were denied as compared to the 

harm the defendant would be likely to suffer if the preliminary injunction were issued.” 

Smith v. Adventist Health System/West (2010) 182 Cal.App.4th 729, 749. 

Here, Plaintiffs argue that they will suffer the greater harm if the injunction does not issue. 

Plaintiff Jehad Shatnawi maintains that he “has made valuable improvements to the 

property, If [sic] it went into foreclosure, I would lose all the value of these improvements 

including my down payment.” Declaration of Jehad Shatnawi in Support of Plaintiff’s [sic] 

Application for Temporary Restraining Order and Order to Show Cause re Preliminary 

Injunction (August 11, 2015)j, at ¶ 26. Although loss of money is significant, the court may 

not issue the injunction.  

“A trial court may not grant a preliminary injunction, regardless of the balance of interim 

harm, unless there is some possibility that the plaintiff would ultimately prevail on the 

merits of the claim. Accordingly, the trial court must deny a motion for a preliminary 

injunction if there is no reasonable likelihood the moving party will prevail on the merits.”  

SB Liberty, LLC v. Isla Verde Assn., Inc. (2013) 217 Cal.App.4th 272, 280. As discussed 

further, above, Plaintiffs have not demonstrated a reasonable likelihood of prevailing on the 

merits. 

Plaintiffs’ motion for a preliminary injunction is denied. 
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 8.  TIME:  9:00   CASE#: MSC15-01442 

CASE NAME: SHATNAWI VS. WELLS FARGO BANK 

FURTHER CASE MANAGEMENT CONFERENCE 

* TENTATIVE RULING: * 

 

Appear.  If no argument is requested in re the court’s ruling (line 7, above) on the OSC re 

Preliminary Injunction, CourtCall for the CMC is approved. 

 

  

 9.  TIME:  9:00   CASE#: MSC16-00250 

CASE NAME: BILLFLOAT INC. VS. VARELA 

HEARING ON MOTION FOR ATTORNEYS' FEES 

FILED BY VIRGINIA VARELA, et al. 

* TENTATIVE RULING: * 

 

Counsel to appear in court.  The court intends to continue the full substantive hearing on 

this motion to another date.  However, the court would like to hear their respective 

contentions so that the court may better understand the issues each side is raising. 

The court wishes to emphasize, as is set forth in the header to today’s tentative rulings, 

that counsel bring to the hearing courtesy copies of any papers they intend to refer to 

during the hearing. 

 

  

10.  TIME:  9:00   CASE#: MSC16-00390 

CASE NAME: RUDDOCK VS. CHAVEZ AZARCOYA 

HEARING ON MOTION TO COMPEL DEPOSITION ANSWERS AND FOR SANCTIONS 

FILED BY EXPRESS TAXICAB, et al. 

* TENTATIVE RULING: * 

 

There being no opposition, the motion is granted. 

 

  

11.  TIME:  9:00   CASE#: MSC16-01062 

CASE NAME: MUSONGE VS. CALIBER HOME LOANS 

HEARING ON DEMURRER TO 1st Amended COMPLAINT of MUSONGE 

FILED BY CALIBER HOME LOANS, INC., et al. 

* TENTATIVE RULING: * 

 

The Court understands from the Declaration of Martin Musonge that the parties have 

executed a settlement in this matter.  Accordingly, the hearing on the Demurrer to the First 

Amended Complaint is taken off calendar as moot. 

 

  



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   34 
HEARING DATE:   02/24/17 

 
 

- 7 - 

12.  TIME:  9:00   CASE#: MSC16-01062 

CASE NAME: MUSONGE VS. CALIBER HOME LOANS 

HEARING ON OSC RE: WHY $350.00 SANCTIONS SHOULD NOT BE IMPOSED 

AS TO MARTIN Y. MUSONGE FOR FTA ON 2/7/17 

* TENTATIVE RULING: * 

 

Because the Court understands that the parties have settled this matter (see line 11, 

above), it will vacate the order to show cause. 

 

  

13.  TIME:  9:00   CASE#: MSC16-01062 

CASE NAME: MUSONGE VS. CALIBER HOME LOANS 

FURTHER CASE MANAGEMENT CONFERENCE 

* TENTATIVE RULING: * 

 

Because the Court understands that the parties have settled this matter (see line 11, 

above), it will vacate the CMC. 

 

  

14.  TIME:  9:00   CASE#: MSC16-01302 

CASE NAME: DENOVA HOMES INC. VS. QUALITY I 

HEARING ON MOTION TO BE RELIEVED AS COUNSEL 

FILED BY QUALITY INTERIORS INC. 

* TENTATIVE RULING: * 

 

There being no opposition, the motion is granted.  Counsel to submit order after hearing on 

judicial council approved form.  Order will not be effective until a proof of service of the 

signed order is filed with the court. 

 

  

15.  TIME:  9:00   CASE#: MSC16-01430 

CASE NAME: ANDEREGGEN VS. CHRISTIAN 

HEARING ON PETITION FOR ORDER COMPELLING ARBITRATION 

FILED BY SUSAN C. CHRISTIAN, et al. 

* TENTATIVE RULING: * 

 

Defendants’ Petition to Compel Arbitration is denied.  

The Court finds that the arbitration clause is unconscionable and therefore, 

unenforceable. In deciding on unconscionability, the Court assumes that Plaintiff was 

presented with a full copy of the 2008 lease to review, initialed each page and signed the 

lease. This assumption only applies to the Court’s unconscionability analysis for this ruling. 

Unconscionability:  
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 Courts may refuse to enforce any contract found to be unconscionable. A finding of 

unconscionability requires “a 'procedural' and a 'substantive' element, the former focusing 

on 'oppression' or 'surprise' due to unequal bargaining power, the latter on 'overly harsh' or 

'one-sided' results.” (Armendariz v. Foundation Health Psychcare Servs. (2000) 24 Cal. 4th 

83, 114; see also AT&T Mobility LLC v. Concepcion (2011) 563 U.S. 333, 340.) 

 “The party resisting arbitration bears the burden of proving unconscionability. 

[Citations.] Both procedural unconscionability and substantive unconscionability must be 

shown, but they need not be present in the same degree and are evaluated on a sliding 

scale. [Citations.] [T]he more substantively oppressive the contract term, the less evidence 

of procedural unconscionability is required to come to the conclusion that the term is 

unenforceable, and vice versa. [Citation.]” (Penilla v. Westmont Corp. (2016) 3 Cal.App 5th 

205, 213-214 (internal quotations omitted).)  

Procedural Unconscionability: 

 “Procedural unconscionability focuses on oppression or unfair surprise … .” (Sanchez 

v. Western Pizza Enterprises, Inc. (2009) 172 Cal.App.4th 154, 171.) “Oppression results 

from unequal bargaining power when a contracting party has no meaningful choice but to 

accept the contract terms. [Citations.] Unfair surprise results from misleading bargaining 

conduct or other circumstances indicating that a party's consent was not an informed 

choice. [Citations.]” (Id. at p. 173, fn. Omitted; see also Penilla, supra, 3 Cal. App 5th at p. 

214.)  

 The case here is similar to Penilla where mobilehome owners argued that the 

arbitration clauses in their leases were unconscionable. The court agreed. (Penilla, supra, 3 

Cal. App 5th at p. 223.) In Penilla the court found there was both oppression and surprise. 

The finding of oppression was based on the leases being standardized agreements drafted 

by the landowner/landlord, that there was no evidence that the mobilehome owners could 

reject or negotiate the terms of the arbitration provision, and that the mobilehome owners 

were asked to sign leases after they had purchased their homes or were in escrow to 

purchase the homes. (Id. at p. 214-216.) There was also evidence that the mobilehome 

owners were under severe pressure to sign the agreements. For example, as to the 

individuals who had already purchased a mobilehomes, no evidence suggests that they 

could readily have relocated their homes to another mobilehome park. (Id. at p. 216.) And 

in fact, the court noted that the legislature has recognized the high cost of moving a 

mobilehome. (Ibid.)  

 Here, Plaintiff was presented with the 2008 lease containing an arbitration clause 

after he had lived at his current location for approximately seven years. This lease was a 

contract drafted by Defendants and presented to Plaintiff for signature. (Andereggen Decl. 

¶9; Christian Decl. ¶8 and Ex. 1 (2008 Lease).) Defendants claim that there have been 

occasions when a resident signed a five year lease without initialing the arbitration clause. 

(Christian Decl. ¶10.) However, Defendants do not provide any details regarding those 

occasions and thus, the Court cannot conclude that these other residents were in a same or 

similar bargaining position as the Plaintiff. In addition, there is no evidence that Plaintiff was 
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told he did not have to agree to the terms of the 2008 lease, including the arbitration 

provision.  

 In 2001, when Plaintiff was purchasing his mobilehome, he was told to sign a 2001 

lease in order to stay at Defendants’ mobilehome park. (Andereggen Decl. ¶8.) Later in 

2008, Defendant Christian began insisting that Plaintiff sign a new lease. (Andereggen Decl. 

¶9.) Plaintiff felt he had no choice and worried about being evicted if he did not sign the new 

lease. (Andereggen Decl. ¶9.) In addition, the legislature noted the “high cost of moving 

manufactured and mobilehomes” in Health and Safety Code § 18250, and Defendants 

presented no evidence as to the cost of moving Plaintiff’s mobilehome. Although Defendants 

claim that Plaintiff was given ample time to review the 2008 lease and ask questions, this 

does not place the parties in equal bargaining power. Plaintiff was still under significant 

pressure to sign a new lease. 

 The Court finds that the evidence discussed above is sufficient to show oppression. 

As a number of courts have noted, oppression alone is sufficient to find procedural 

unconscionability and “surprise is not a necessary predicate to a finding of procedural 

unconscionability.” (Abramson v. Juniper Networks, Inc. (2004) 115 Cal.App.4th 638, 663 

(citing several cases for this proposition).) 

 In addition, there is evidence of surprise. In Penilla, surprise included “confusing and 

sometimes contradictory” terms. (Penilla, supra, 3 Cal. App 5th at p. 217.) Similarly, the 

arbitration clause here contains more than one attorneys’ fees clause. (2008 Lease ¶53 and 

¶56.) It is also unclear exactly when the time requirement to submit a claim to arbitration is 

begins. (2008 Lease ¶56(e).) Finally, the arbitration clause does not disclosure the cost of 

JAMS arbitration and there is evidence that no documentation showing potential arbitration 

fees was provided to the Plaintiff. (Andereggen Decl. ¶12-13; see Penilla, supra, 3 Cal. App 

5th at p. 217.)  

 Thus, the Court finds procedural unconscionability as there is evidence of both 

oppression and surprise.    

Substantive Unconscionability 

 “ ‘Substantive unconscionability pertains to the fairness of an agreement's actual 

terms and to assessments of whether they are overly harsh or one-sided. [Citations.] A 

contract term is not substantively unconscionable when it merely gives one side a greater 

benefit; rather, the term must be “so one-sided as to ‘shock the conscience.’ ” ’ [Citations.]”  

(Penilla, supra, 3 Cal. App 5th at p. 218.) Substantively unconscionability… “may generally 

be described as unfairly one-sided.” (Sonic-Calabasas A, Inc., supra, 57 Cal.4th at p. 1133.) 

 Here there is substantive unconscionability in (1) the high cost of arbitration, (2) the 

shortened time period for initiating a claim, and (3) the attorneys’ fees clauses. 

 The arbitration clause requires the parties to split the cost of arbitration. (2008 Lease 

¶56(i).) In Penilla, the Court found JAMS arbitration of $5,000 to $10,000 per day was cost 
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prohibitively expensive for the mobilehome residents who had an average yearly income of 

$36,000. (Penilla, supra, 3 Cal. App 5th at p. 218-221.) Here, Plaintiff’s declaration states 

that his yearly income is $21,000 and included fee schedules for several JAMS members, 

which show rates of $4,000 to $6,000 per day. (Andereggen Decl. ¶4;13 and Ex. D.) Thus, 

under Penilla, the clause requiring Plaintiff to split the arbitration costs with Defendants is 

unconscionable.    

 In addition, the California Supreme Court has made clear that FEHA employment 

claims require the employer to pay all costs unique to arbitration, including arbitrator fees. 

(Armendariz, supra, 24 Cal.4th at p. 113.) In Penilla, the court noted there were two FEHA 

housing claims, which were not exempt from the cost splitting provision, and that this also 

supported finding substantive unconscionability. (Penilla, supra, 3 Cal. App 5th at p. 221.) 

Similarly, Plaintiff has brought a FEHA housing claim and the arbitration agreement does not 

include an exception for FEHA claims. Thus, the fee splitting portion of the arbitration 

agreement is substantively unconscionable as to the FEHA claim.  

 Penilla also discussed the portion of the arbitration clause that required claims to be 

brought within 1 year. (Penilla, supra, 3 Cal. App 5th at p. 222.) There the court found that 

a one year limitations was significantly shorter than the time period for most claims and 

supported a finding of substantive unconscionability. (Ibid.) Here, the arbitration clause can 

be read to require Plaintiff to initiate arbitration of his claims within 90 days. (2008 Lease ¶ 

56(e).) That time period is significantly shorter than the one year for FEHA claims (Gov.t 

Code §12960), two years for elder abuse claims (CCP §335.1) and four years for Bus. & 

Prof. Code § 17200 (Bus. & Prof. Code §17208). Thus, the shortened time period for 

bringing claims to arbitration is substantively unconscionable.  

 A lack of bilaterality as to the attorneys’ fees provisions can also be found 

unconscionable. (See, Sonic-Calabasas A, Inc., supra, 57 Cal.4th at p. 1133; Armendariz, 

supra, 24 Cal.4th at p. 119.) Here, claims not subject to arbitration include a clause that 

provides attorneys’ fees to Defendants. (2008 Lease ¶53.) However, there are no attorneys’ 

fees permitted for claims subject to arbitration. (2008 Lease ¶56(i).) In addition, Plaintiff’s 

likely claims as a resident, such as claims relating to maintenance of the property or 

personal injuries, are subject to arbitration. (2008 Lease ¶56(c).) At the same time, 

Defendants’ likely claims as owner/manager, such as termination of a tenancy or payment 

of maintenance fees, are excluded from arbitration. (2008 Lease ¶56(b).) Thus, the 

arbitration clause is designed to require Plaintiff’s claims to be arbitrated without a potential 

award of attorneys’ fees while Defendants’ claims will not be arbitrated and will include the 

risk of attorneys’ fees. The Court finds these clauses do not have a modicum of bilaterality 

and are unconscionable. 

 Finally, “an arbitration agreement may not limit statutorily imposed remedies such as 

punitive damages and attorney fees… .” (Armendariz, supra, 24 Cal.4th at p. 103.) Here, 

Plaintiff has brought claims for violation of FEHA and elder abuse, both of which allow for 

attorney’s fees to Plaintiff if he prevails. However, the clause prohibiting attorneys’ fees in 

arbitration does not exclude these claims from the limits on the no attorneys’ fees clause. 
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(2008 Lease ¶56(i).) Thus, the attorneys’ fees clause is unconscionable as it limits Plaintiff’s 

statutorily available attorneys’ fees.   

 Therefore, the Court finds both procedural and substantive unconscionability in 

sufficient amounts that the Court finds the arbitration clause is unconscionable and 

unenforceable.  

 The Court further finds that the arbitration agreement is permeated by unlawful 

purpose and that severance of the unlawful terms would require the Court to reform the 

contract with additional terms. Therefore, the Court will not sever the unconscionable terms. 

(See, e.g. Armendariz, supra, 24 Cal. 4th at p. 124-125; Penilla, supra, 3 Cal.App.5th at p. 

223.) 

 The Court need not decide if the Federal Arbitration Act (“FAA”) applies. As to the 

issue of unconscionability, the “[g]eneral state law doctrine pertaining to unconscionability is 

preserved unless it involves a defense that applies ‘only to arbitration or that derive[s] [its] 

meaning from the fact that an agreement to arbitrate is at issue.’ ” (Mission Viejo 

Emergency Medical Associates v. Beta Healthcare Group (2011) 197 Cal.App.4th 1146, 

1158, fn. 4 (quoting AT&T Mobility LLC v. Concepcion (2011) 563 U.S. 333, 339; see also, 

Sonic-Calabasas A, Inc. v. Moreno (2013) 57 Cal.4th 1109, 1144).) The Court finds that the 

situation here is not one where California law would be preempted by the FAA and thus, the 

Court need not decide if the FAA applies. In addition, having decided that the arbitration 

agreement is unconscionable, the Court need not decide if Civil Code §1953 applies in this 

case and thus, it need not decide if the FAA preempts section 1953.  

Evidentiary Matters: 

 Defendants’ objection #13 is sustained as to the statement “those were forged after 

the fact by someone other than myself” for lack of foundation. Defendants’ objections #19 

and #20 are sustained as hearsay. Otherwise, Defendants’ objections to Plaintiff’s 

declaration are overruled.  

 In reply and in the objections to evidence, Defendants argue that Evidence Code § 

622 creates a conclusive presumption that Plaintiff read and agreed to the lease because of 

the recitals included in the lease. This argument fails where a party is claiming a problem 

with the act of agreeing to the contract, such as fraud or a contract of adhesion. In such 

cases, the presumption in section 622 does not apply. (Bruni v. Didion (2008) 160 

Cal.App.4th 1272, 1291 (“Evidence Code section 622, however, does not bar an assertion of 

fraud or other grounds for rescission. ….For similar reasons, it should not apply to recitals in 

an adhesion contract.”).) Therefore, Defendants’ objections as to section 622 are overruled.  

 Defendants’ requests for judicial notice are granted. However, the Court notes that 

these documents only show that Plaintiff owns another property and do not show that 

Plaintiff receives any income from this property or what equity, if any, Plaintiff has in this 

property. Since Plaintiff’s declaration was signed under penalty of perjury, the Court 

assumes that the statement as to Plaintiff’s yearly income is truthful. If it is later proven 
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that Plaintiff’s statement as to his yearly income was not truthful then there are appropriate 

procedures for addressing such an issue.  

Judicial Reference: 

 As a fallback argument, Defendants ask the Court to enforce the judicial reference 

clauses contained in the arbitration agreement. (2008 Lease §56(h).) 

 As discussed above, there was oppression which supports a finding of procedural 

unconscionability. In addition, there was surprise because the judicial reference fees were 

not disclosed. (See, e.g. Pardee Construction Co. v. Superior Court (2002) 100 Cal.App.4th 

1081, 1090.) Thus, there is procedural unconscionability here. 

 Similar to Pardee, the judicial reference clause is also substantively unconscionable. 

In Pardee, the judicial reference clause limited the ability to obtain punitive damages. 

(Pardee, supra, 100 Cal.App.4th at p. 1091.) Here, it appears that the attorneys’ fees clause 

prohibiting the parties from obtaining fees would apply to judicial reference. (2008 Lease 

§56(i).) Thus, in both arbitration and judicial reference, Plaintiff would be unable to collect 

his statutory attorneys’ fees. Therefore, the Court finds that the judicial reference clause is 

substantively unconscionable. 

 Having found the judicial reference clause is both procedural and substantively 

unconscionable, the Court will not enforce it. 

 

  

16.  TIME:  9:00   CASE#: MSC16-01482 

CASE NAME: DAVIS VS. OAKLEY UNION ELEMENTA 

HEARING ON MOTION FOR LEAVE TO FILE CROSS-COMPLAINT 

FILED BY OAKLEY UNION ELEMENTARY SCHOOL DISTRICT, ANNE ALLEN 

* TENTATIVE RULING: * 

 

There being no opposition, the motion is granted.  Cross-complaint to be filed and served 

no later than February 28, 2017. 
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17.  TIME:  9:00   CASE#: MSC16-01579 

CASE NAME: STASTNY VS. STAR ELEVATOR 

HEARING ON DEMURRER TO CROSS-COMPLAINT of THE KOLL COMPANY, LLC 

FILED BY KAISER FOUNDATION HEALTH PLAN, INC. 

* TENTATIVE RULING: * 

 

 Vacated. 

 

           Cross-Defendant Kaiser Foundation Health Plan, Inc.’s demurrer to the Cross-

Complaint of Rialto Capital Management, LLC, Koll Company, LLC and RREFF II Walnut 

Creek, LLC is moot.  

 

 On February 2, 2017, Cross-Complainants filed the First Amended Cross-Complaint 

pursuant to Code of Civil Procedure § 472. 

 

 “‘It is well established that an amendatory pleading supersedes the original one, 

which ceases to perform any function as a pleading.’” Fireman's Fund Ins. Co. v. Sparks 

Construction, Inc. (2004) 114 Cal.App.4th 1135, 1144. 

 

  

18.  TIME:  9:00   CASE#: MSL14-03820 

CASE NAME: BOHN VS. PATERA 

HEARING ON DEMURRER TO CONSUMER CREDIT COLLECTIONS COMPLAINT 

(CRC 3.740) of BOHN  /  FILED BY MARCI PATERA 

* TENTATIVE RULING: * 

 

The demurrer is overruled for the reasons set forth in plaintiff’s opposition papers filed on 

October 6, 2016. 

 

  

19.  TIME:  9:00   CASE#: MSL14-03820 

CASE NAME: BOHN VS. PATERA 

HEARING ON MOTION CONTINUANCE 

FILED BY MARCI PATERA 

* TENTATIVE RULING: * 

 

Vacated as moot.  Matter had already been continued per prior order(s). 
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20.  TIME:  9:00   CASE#: MSL14-03820 

CASE NAME: BOHN VS. PATERA 

HEARING ON MOTION TO STRIKE PORTIONS OF THE COMPLAINT 

FILED BY MARCI PATERA 

* TENTATIVE RULING: * 

 

Defendant’s motion to strike is denied for the reasons set forth in plaintiff’s opposition 

papers filed on September 16, 2016. 

 

  

21.  TIME:  9:00   CASE#: MSL14-03820 

CASE NAME: BOHN VS. PATERA 

FURTHER CASE MANAGEMENT CONFERENCE 

* TENTATIVE RULING: * 

 

Appear.  CourtCall OK for CMC only. 

 

  

22.  TIME:  9:00   CASE#: MSL15-02902 

CASE NAME: PORTFOLIO VS. GUY 

HEARING ON MOTION FOR ORDER THAT MATTERS BE DEEMED ADMITTED 

FILED BY PORTFOLIO RECOVERY ASSOCIATES, LLC 

* TENTATIVE RULING: * 

 

There being no opposition, the motion is granted. 

 

  

23.  TIME: 10:00   CASE#: MSC15-00999 

CASE NAME: RAWLINSON VS. DANVILLE PLACE 

JURY TRIAL - LONG CAUSE / 10 DAY(S) 

* TENTATIVE RULING: * 

 

Appear. 

 

 

ADD-ONS 
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24.  TIME:  10:01   CASE#: MSN17-0090 

CASE NAME: BIMAL PATEL MD VS. MATTHEW SIROTT 

HEARING ON PETITION TO COMPEL ARBITRATION 

FILED BY BIMAL PATEL, M.D., EBO NORTH LLC 

* TENTATIVE RULING: * 

 

Petitioners Bimal Patel, M.D. and EBO Properties North, LLC’ Petition to Compel 

Arbitration is granted. 

 

                The parties entered into an Operating Agreement on or about March 26, 

2007.  The Operating Agreement contains a provision that require deadlocked matters be 

submitted to a third party for resolution. 

 

                On or about September 1, 2009, the parties entered into the First Amendment to 

the Operating Agreement.  As a result of the amendment, the Members of 400 Taylor, LLC 

are:  Sirott Family Trust (Matthew and Arlene Sirott as Trustees, 25% interest); Dr. Robles 

(25% interest); and EBO (50% interest.)  EBO is 50% owned by Dr. Patel and 50% owned 

by Dr. Ganey. 

 

                The Managers of 400 Taylor LLC are:  Dr. Patel and Dr. Sirott.  According to the 

Operating Agreement, Section 5.1 provides: 

 

Management of the Company.  The Company’s business, assets, and affairs 

shall be managed exclusively by the Managers who, except as otherwise 

expressly provided in this Agreement, shall have full, complete and exclusive 

authority, discretion and power to supervise, direct and control the 

Company’s business and affairs, including, without limitation, the power to 

exercise on behalf and in the name of the Company all of the powers 

described in Section 17003 of the Act.  

  

The Dispute 

                There has been a vacancy at the Property since the inception of 400 Taylor, LLC 

in March of 2007.  On or about October 30, 2016, Dr. Patel, on behalf of Epic Care, 

presented 400 Taylor, LLC with a proposal for Epic Care to lease the vacant space. Epic Care 

is Dr. Patel and his partners’ oncology practice and it is an existing tenant at the Subject 

Property.   Dr. Sirott, as one of the managing members of 400 Taylor has refused and 

continues to refuse to entertain this proposal.  

                    

Arbitration Provision Invoked 

                Petitioners assert the dispute concerning whether or not 400 Taylor LLC should 

lease the vacant space to Epic Care is a “major decision” under Sections 5.3.6 and 5.3.12 of 

the Operating Agreement and should be presented to Mr. John J. Kelley pursuant to Section 

5.5 of the Operating Agreement. 

 

                Section 5.3 of the Operating Agreement states that “no act shall be taken, sum 

expended, decision made or obligation incurred by the Managers with respect to a matter 

within the scope of any of major decision enumerated below (the “Major Decisions”) unless 

and until the same has been approved in writing by the Required Vote.” 
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                Section 1.12 “Required Vote” means the affirmative vote or prior 

written approval of the Members holding more than fifty percent (50%) of the 

Percentage Interests of all Members.  

  

Arbitration Agreement (Section 5.5 of Operating Agreement) 

                “Under both federal and state law, the threshold question presented by a petition 

to compel arbitration is whether there is an agreement to arbitrate.”  Cheng-Canindin v. 

Renaissance Hotel Associates (1996) 50 Cal.App.4th 676, 683.)   “Arbitration is recognized 

as a matter of contract, and a party cannot be forced to arbitrate something in the absence 

of an agreement to do so.' [Citation.]” (Cheng-Canindin v. Renaissance Hotel 

Associates (1996) 50 Cal.App.4th 676, 683 and Cal. Code of Civil Procedure §1281.2)  “The 

burden is on ‘the party opposing arbitration to demonstrate that an arbitration 

clause cannot be interpreted to require arbitration of the dispute.’ [Citation.]  Any doubt on 

the issue must be resolved in favor of arbitration.”  (Buckhorn v. St. Jude Heritage Medical 

Group (2004) 121 Cal.App.4th 1401, 1406.) A heavy presumption weighs in favor of 

arbitrability. (Gravillis v. Coldwell Banker Residential Brokerage Co. (2006) 143 Cal.App.4th 

761, 771.   

                 “‘The fundamental canon of interpreting written instruments is the 

ascertainment of the intent of the parties. [Citations.] As a rule, the language of an 

instrument must govern its interpretation if the language is clear and explicit.’ [Citation.]” 

(Ticor Title Ins. Co. v. Rancho Santa Fe Assn. (1986) 177 Cal. App. 3d 726, 730; Brookwood 

v. Bank of America (1996) 45 Cal.App.4th 1667, 1670-1671.)  

 

                Here, Petitioners contend that the agreement to arbitrate is found in Section 5.5 

of the Operating Agreement, which provides in part: 

 

Deadlock.  If the members are deadlocked over a Major Decision, the 

Members hereby agree that they shall promptly request the assistance of Mr. 

John J. Kelley, MBR, of Galeton, Pa., who shall, after good faith discussions 

with the Members, resolve the deadlocked matter (including, if necessary, by 

casting his vote in favor of a proposed resolution.) 

  

(Declaration of Bimal Patel, Exhibit A, p. 8.) 

                Petitioners acknowledge the dispute resolution procedure in the Operating 

Agreement is not identified as “arbitration,” but argues it is a valid and enforceable 

arbitration agreement. "[T]he failure of the agreement to identify the grievance procedure 

as 'arbitration' is not fatal to its use as a binding mechanism for resolving disputes between 

the parties.” (Cheng-Canindin v. Renaissance Hotel Associates (1996) 50 Cal.App.4th 676, 

683-684.  

                “California statutory law pertaining to the validity and enforceability of arbitration 

agreements does not define ‘arbitration.’” (Cheng-Canindin v. Renaissance Hotel 

Associates (1996) 50 Cal.App.4th 676, 684.)  The court in Cheng-Canindin gleaned from the 

definition of “arbitration” from Black's Law Dictionary the following attributes of a true 

arbitration: 

  (1) a third party decision maker; (2) a mechanism for ensuring neutrality 

with respect to the rendering of the decision; (3) a decision maker who is 

chosen by the parties; (4) an opportunity for both parties to be heard, and 

(5) a binding decision. Although we have not found a California case which 

adopts Black's definition, we have found that the procedures which are 
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characterized by California courts as "arbitrations" possess the attributes set 

forth in Black's definition. 

(Cheng-Canindin v. Renaissance Hotel Associates (1996) 50 Cal.App.4th 676, 684-685.)   

  

                

A. Cheng-Canindin Attributes 

  

(1) Third-Party Decision Maker and (3) Decision Maker Chosen by Parties  

                   The Members selected Mr. John J, Kelley, MBR as “arbitrator” in March of 2007 

when the Operating Agreement was executed. An issue raised is whether Mr. Kelley is a 

“neutral” decision maker.   

 

                  Petitioners maintain Mr. Kelley has no financial interest in any businesses with 

any of the parties and is empowered as a decision maker with a deciding vote. Respondents 

are concerned Mr. Kelley is not a neutral third party because he is too “enmeshed” in the 

disputes among Dr. Sirott, Dr. Patel, the Company and the Company’s tenants.   For the 

past ten years, since execution of the Operating Agreement,  Mr. Kelly has continuously 

done business with the both parties and their other companies. 

 

                Mr. Kelley states in his declaration, “I have no ownership in 400 Taylor Holdings 

LLC nor any other shared interest, in any business, with Dr. Patel or Dr. Sirott.  I do assist 

CRTC [California Radiation Treatment Center, LLC] with its practice management and work 

primarily with CRTC’s Executive Director and Dr. Sirott in this effort.” (Kelley Decl., ¶5.) 

 

                Even if it can be successfully argued that Mr. Kelley is not neutral, Section 5.5 of 

the Operating Agreement provides an alternative mechanism for choosing a neutral third 

party decision maker.  (Although Mr. Kelley declared his availability, his continued 

relationship with the parties and their business, may render him “unavailable” because of 

the neutrality requirement.)  If Mr. Kelley is unavailable or declines, Section 5.5 provides 

the Members shall select another mutually acceptable unrelated and independent individual, 

or failing that, the Members shall request the American Arbitration Association to appoint an 

experienced mediator or arbitrator.  

 

                Section 5.5 provides for alternate selection of a neutral decision maker if Mr. 

Kelley is unavailable, thus attributes 1 and 3 as set forth in Cheng-Canindin are met in the 

Agreement. The validity of an arbitration agreement is not contingent upon the agreement 

identifying a specific arbitrator. (Cal. Code of Civil Procedure § 1281.6.) 

                

(2) Mechanism for Ensuring Neutrality with Respect to the Rendering of the 

Decision 

                Section 5.5 provides that Mr. Kelly shall “after good faith discussions with the 

Members, resolve the deadlocked matter (including, if necessary, by casting his vote in 

favor of a proposed resolution.)”  Petitioners contend the mechanism for ensuring neutrality 

was the selection of Kelley at the outset of forming 400 Taylor. Respondents argue this 

section does not guarantee any procedure for objectively hearing evidence from the parties 

and lacks specificity regarding the implementation of the procedure.  For example, Mr. 

Kelley could hold informal meetings with one member outside the presence of the 
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other.  Moreover, Respondents are concerned that there is nothing to ensure that the 

arbitrator will vote with the evidence.  

 

                 Although there is no requirement that the arbitrator will vote on the proposal 

most beneficial to the company or vote in a manner that is objective or reasoned, this does 

not involve the impartiality or the neutrality of the process.  The Cheng-Canindin court 

acknowledged that arbitration can take many procedural forms.  Here, the parties agreed 

that the arbitrator would engage in “good faith discussions with the Members” and cast his 

or vote in support of one of the proposed resolutions, breaking the deadlock.  Given that a 

neutral third party decision maker may cast the deciding vote after good faith discussion 

with the parties, the Court finds the process provides an adequate level of impartiality with 

respect to rendering of the decision. 

  

(4) Opportunity for Both Parties to be Heard  

                Section 5.5 requires the decision maker to make a decision after “good faith 

discussions with the Members.”  Petitioners argue this attribute is satisfied in that the 

Members of 400 Taylor LLC must be given an opportunity to present their respective sides 

of the dispute.  Respondents argue Section 5.5 does not guarantee any procedure for 

objectively hearing evidence from the parties. 

 

                While there is a lack of formality, Section 5.5 provides “after good faith 

discussions with the Members” the decision maker shall make a decision. This section can 

fairly be interpreted as requiring opportunity for both sides to be heard.   

  

(5) Binding Decision 

                Section 5.5 of the Operating Agreement provides the decision maker shall resolve 

the deadlocked matter, if necessary, by casting his/her vote in favor of a proposed 

resolution.  Petitioners argue the tie-breaking vote of the selected decision maker is exactly 

the same as an arbitrator’s decision.  

 

                Respondents raise the issue as to whether the Agreement empowers the Court to 

enforce the decision because the Agreement does not invoke the California Arbitration Act or 

the Federal Arbitration Act. 

 

                The Court agrees with Petitioners that the decision rendered by the casting of a 

vote in favor of a proposed solution to break the deadlock satisfies the “binding decision” 

attribute. 

  

Conclusion Re: Arbitration Agreement 

 

                There is a heavy presumption in favor of arbitrability that Respondents must 

overcome.  In looking at the totality of the Agreement, the Court is not persuaded that 

Respondents have meet their burden of demonstrating Section 5.5 of the Operating 

Agreement cannot be interpreted to require arbitration of the dispute.  Any doubt on the 

issue must be resolved in favor of arbitration.”  (Buckhorn v. St. Jude Heritage Medical 

Group (2004) 121 Cal.App.4th 1401, 1406.)  For the reasons set forth above, the Court 

finds there is agreement to arbitrate and that it is valid and enforceable. 

  

Ripeness of the Dispute 
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                Respondents argue that even if the Section 5.5 is deemed an arbitration 

agreement, there is no dispute ripe for arbitration.  There is no arbitrable controversy 

because the proposed Epic Care lease has not been considered by the Managers.  

  

                If the court determines that a written agreement to arbitrate a controversy 

exists, the court must order arbitration even if the alleged dispute lacks ripeness. (Bunker 

Hill Park Ltd. v. U.S. Bank Nat’l Ass’n (2014) 231 Cal. App. 4th 1315, 1329 n.6, 180 Cal. 

Rptr. 3d 714).   The ripeness of the parties' dispute is not pertinent to resolution of the 

matter.  “For purposes of section 1281.2, the statute that expressly governs petitions to 

compel arbitration, all a petitioner is required to show before arbitration “shall” be ordered is 

the existence of a valid agreement to arbitrate the issue underlying the petition and the 

opposing party's refusal to arbitrate the controversy.” (Bunker Hill Park Ltd. v. U.S. Bank 

National Assn. (2014) 231 Cal.App.4th 1315, 1329.)  

 

Petitioners’ Lack of Standing 

                Respondents argue the allegations of Dr. Patel and EBO describe damages to the 

Company, rather than any individual member. “Because members of the LLC hold no direct 

ownership interest in the company’s assets (Corp. Code, § 17300), the members cannot be 

directly injured when the company is improperly deprived of those assets.” (Paclink 

Communications Internat. V. Superior Court(2001) 90 Cal.App.4th 958, 964.)   

 

                Again, CCP § 1281.2 provides that if an agreement to arbitrate exists, the court 

shall order the parties to arbitrate the controversy unless it determines: 

(a)  The right to compel arbitration has been waived by the petitioner; or 

(b)  Grounds exist for the revocation of the agreement. 

(c)  A party to the arbitration agreement is also a party to a pending court 

action or special proceeding with a third party, arising out of the same 

transaction or series of related transactions and there is a possibility of 

conflicting rulings on a common issue of law or fact… 

               None of the statutory exceptions are applicable here. If the court determines that 

a written agreement to arbitrate a controversy exists, an order to arbitrate may not be 

refused on the ground that the petitioner’s contentions lack substantive merit. 

 

 

25.  TIME:  10:02   CASE#: MSC16-00099 

CASE NAME: KAO VS. CUI 

HEARING ON DEMURRER TO 3rd Amended COMPLAINT of KAO 

FILED BY IRWIN KU, BETTY KU 

* TENTATIVE RULING: * 

 

Defendants Irwin and Betty Ku’s demurrer to the Quiet Title cause of action in the Third 

Amended Complaint is overruled.  Plaintiff has alleged facts sufficient to state a cause of 

action.  

 

 A quiet title action is one to declare who owns what interests in a piece of real or 

personal property.  “In an ordinary action to quiet title it is sufficient to allege in simple 

language that the plaintiff is the owner and in possession of the land and that the defendant 

claims an interest therein adverse to him.” (South Shore Land Co. v. Petersen (1964) 226 
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Cal.App.2d 725, 740.)     The complaint “need not particularly state the facts in regard to 

the asserted invalidity nor attack the instrument which is claimed to be a cloud against the 

title of the plaintiff.”   (Ephraim v. Metropolitan Trust Co. (1946) 28 Cal.2d 824, 833.)  

  
 Pursuant to Code Civ. Proc. § 761.020, a quiet title complaint must include all of the 

following allegations: 

 (a) A description of the property that is the subject of the action.  Plaintiff adequately 

alleged the description of the property. (TAC, ¶19.).   

 

 (b) The title of the plaintiff as to which a determination is sought and the basis of the 

title.  Here, Plaintiff alleges the basis of his title is a deed from Tracy Tan, recorded on 

2/5/2007. (TAC, ¶20) 

 

 (c) The adverse claims to the title of the plaintiff against which a determination is 

sought.  Plaintiff seeks to quiet title against the claims of Xueyan Cui (TAC, ¶21); claims of 

Irwin and Betty Ku, (TAC, 22); and persons unknown claiming any legal or equitable right in 

the property. (TAC, ¶23.)     

 (d) The date as of which the determination is sought. Plaintiff seeks to quiet title as 

of January 22, 2016, the date the complaint was filed. (TAC, ¶25).   

 

 (e) A prayer for the determination of the title of the plaintiff against the adverse 

claims.  Plaintiff prays for judgment that Plaintiff is the owner in fee simple of the property 

and that defendants have no interest in the property adverse to Plaintiff.  (TAC, 8:14-15.)  

  

 Accordingly, Plaintiff has alleged all of the elements of the quiet title cause of action.  

 

 

Bona Fide Purchaser Defense 

 

 Defendants argues that the complaint against the Kus fails as a matter of law 

because the Kus are bona fide purchasers. Defendants assert the conveyance from Plaintiff 

to Cui is voidable, not void. Plaintiff does not allege that the Kus had any knowledge of Cui’s 

alleged fraud or that the Kus participated in the alleged fraudulent conveyance. Because the 

Kus are bona fide purchasers, they can rely upon and enforce the voidable grant deed 

conveying title of the Property from Plaintiff to Cui. “Under California law, a bona fide 

purchaser for value takes title free and clear of an improperly reconveyed deed of trust, so 

long as the reconveyance is voidable and not void. [Citations.]  (Schiavon v. Arnaudo Bros. 

(2000) 84 Cal.App.4th 374, 376.) Therefore, Defendants argue Plaintiff has not alleged facts 

sufficient to state a cause of action.  

  

 Defendants’ demurrer fails for several reasons.  First, "It is said that the defense of a 

bona fide purchaser without notice is in the nature of new matter, the burden of proving 

which is upon the defendant.”  (Bell v. Pleasant (1904) 145 Cal. 410, 414.)  It is well settled 

that one who claims to be a bona fide purchaser must plead the facts essential to make him 

such. "To entitle a party to protection as such a purchaser he must aver and prove the 

possession of his grantor, the purchase of the premises, the payment of the purchase-

money in good faith and without notice, actual or constructive, prior to and down to the 

time of its payment; for if he had notice, actual or constructive, at any moment of time 

before the payment of the money, he is not a bona fide purchaser." [Citation.]” (Wilhoit v. 
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Lyons (1893) 98 Cal. 409, 413.) The burden is on the person claiming to be a bona fide 

purchaser to prove that the property was purchased without notice of any right of others 

and for a valuable consideration.  

 

 Because the averment for the defense of a bona fide purchaser is new matter, the 

question cannot arise upon a demurrer to the complaint, if it does not show that the 

defendants are such purchasers. (Alcorn v. Buschke (1901) 133 Cal. 655, 655.)  Therefore, 

the demurrer is not appropriate as the complaint does not show the Kus are bona fide 

purchasers. 

 

 Secondly, “The determination whether a party is a good faith purchaser or 

encumbrancer for value ordinarily is a question of fact.”  (Triple a Management Co. v. 

Frisone (1999) 69 Cal.App.4th 520, 536.)  Defendants admit this, but argues that based on 

the facts alleged in the TAC, the court should find they are bona fide purchasers as a matter 

of law. A bona fide purchaser for value is a person who acquires an interest in real property 

in good faith and for value without actual or constructive notice of another's asserted rights 

in the property. (Melendrez v. D & I Investment, Inc. (2005) 127 Cal.App.4th 1238, 1251.)    

 The court does not agree with the Kus’ conclusion that they are bona fide purchasers as a 

matter of law.   

 

 Here, Plaintiff alleges that at all time times he was the owner in fee simple and in 

possession and control of real property located 2837 May Road in Richmond (subject 

property). (TAC, ¶19.) Plaintiff filed this action for cancellation of the deed to quiet title 

against Cui on January 22, 2016.  (TAC, ¶29.)  Plaintiff alleges Defendant Cui sold the 

subject property to Defendants Irwin and Betty Ku on March 4, 2016. (TAC, ¶30.) Plaintiff 

further alleges that at time of conveyance, at defendants had constructive notice of 

Plaintiff’s claim to title by the Lis Pendens recorded on February 2, 2016. (TAC, ¶30.)  

Plaintiff attached the Grant Deed conveying the Property to the Kus, which affirmed the Kus 

paid valuable consideration.  (TAC. Exh.C-1.) The allegations in the complaint do not 

establish, as a matter of law, that Defendants were bona fide purchasers. 

    

 Defendants relied on Schiavon v. Arnaudo Bros. (2000) 84 Cal.App.4th 374, where 

the court sustained the demurrer on grounds that the complaint showed defendant was a 

bona fide purchaser with no knowledge of the fraud, and that the reconveyance was a 

voidable, rather than a void, instrument (Schiavon v. Arnaudo Bros. (2000) 84 Cal.App.4th 

374, 377-378.)  Here, the complaint does not show Defendants were bona fide purchasers.   

 

Expungement and Notice 

 

 The second element required to establish BFP status is that the buyer have neither 

knowledge nor notice of the competing claim. (Triple A Management Co. v. Frisone (1999) 

69 Cal.App.4th 520, 530.  On February 3, 2017, Defendants’ Motion to Expunge the Lis 

Pendenses was granted.  Because the court granted the motion, Defendants argue the 

expungement precludes a finding of actual or constructive notice.  CCP § 405.60 provides: 

 

Upon the withdrawal of a notice of pendency of action pursuant to Section 

405.50 or upon recordation of a certified copy of an order expunging a notice 

of pendency of action pursuant to this title, neither the notice nor any 

information derived from it, prior to the recording of a certified copy of the 
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judgment or decree issued in the action, shall constitute actual or constructive 

notice of any of the matters contained, claimed, alleged, or contended 

therein, or of any of the matters related to the action, or create a duty of 

inquiry in any person thereafter dealing with the affected property. 

 

 However, a purchaser is required to inspect the property to be transferred and is 

charged with knowledge of information that would be revealed by a reasonable inspection of 

the property.  (Preston v. Goldman (1986) 42 Cal.3d 108, 123.)  “A party to a real estate 

conveyance is not entitled to ignore any information pertinent to title that comes to him or 

her, even from outside the recorded chain of title, to the extent such information puts him 

or her on reasonable inquiry notice of information that may bring into question the state of 

title.” (In re Marriage of Cloney (2001) 91 Cal.App.4th 429, 441-442.)   Here, Plaintiff 

alleges he was at all times in possession and control of the real property.  (TAC, ¶19.)  

 

 The actual use, occupation, or possession of the premises that is inconsistent with 

the record title generally is notice to any party dealing with the property that the occupant 

may have some interest in the property.”  (Miller and Starr, California Real Estate (4th ed. 

2016) § 18:84.)  “If the circumstances as to possession are such as to put a purchaser on 

inquiry, he is chargeable with knowledge of all that a reasonably diligent inquiry as to the 

rights and claims of the occupant might have disclosed. (25 Cal.Jur. 836.) “The 

circumstances of each case determine whether an inquiry should be made. This is ordinarily 

a question of fact.” (Three Sixty Five Club v. Shostak (1951) 104 Cal.App.2d 735, 738.)   

 

Collateral Estoppel 

 

 Finally, Defendants argue that Plaintiff is precluded for claiming he has an ownership 

interest in the Property by the doctrine of collateral estoppel.  In the Dissolution of Marriage 

action, the family court found there was “no community or quasi-community asserted or 

obligations to be divided.”   

  

 “Traditionally, collateral estoppel has been found to bar relitigation of an issue 

decided at a previous proceeding ‘if (1) the issue necessarily decided at the previous 

[proceeding] is identical to the one which is sought to be relitigated; (2) the previous 

[proceeding] resulted in a final judgment on the merits; and (3) the party against whom 

collateral estoppel is asserted was a party or in privity with a party at the prior 

[proceeding].’” People v. Carter (2005) 36 Cal.4th 1215, 1240. 

 

 Here, the first element is missing. Plaintiff represented in the family law matter 

(petition for dissolution) that there was no community property at issue.  The issue of 

whether the subject property was either spouse’s sole property was not decided.  

Additionally, the issue of fraudulent conveyance did not arise in the family law matter.    

 

Defendant Irwin and Betty Ku’s Request for Judicial Notice 

 Defendants request the court to take judicial notice of the following, pursuant to 

Evidence Code 452(d): 

1. Exhibit A—Third Amended Complaint 

2. Exhibit B—Request for Entry of Default re Petition for Dissolution of Marriage 

3. Exhibit C—Dissolution Judgment 

4. Exhibit D—Kao’s Request to Set Aside Judgment 
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5. Exhibit  E—Findings and Order After Hearing  

6. Exhibit  F—Pendency of Action, recorded February 2, 2016 

7. Exhibit  G—Pendency of Action, recorded March 28, 2016 

 

 The unopposed motion is granted, except the court only takes judicial notice of the 

existence of the Third Amended Complaint, not the truth of matters asserted therein. 

  

           Defendant shall file and serve the Answer on or before March 1, 2017. 

 

 

 


